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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Maria Arias-Benn appeals the Federal Rule of Civil Procedure
12(b)(6) (failure to state a clain) dismssal, wth prejudice, of
her conpl ai nt against State FarmFire & Casual ty | nsurance Conpany,
concerning its refusal to replace policyholders’ freezer and
refrigerator units damaged by food putrefaction as a result of
power outages after Hurricane Katrina. AFFI RVED.

| .

Hurricane Katrina in August 2005 resulted in an extended | oss

of electrical power. Accordingly, many residents of the affected

areas experienced refrigerator and freezer damage due to the



spoi |l age and putrefaction of the contents. Arias-Benn, a State
Farmi nsured homeowner in New Ol eans, Louisiana, submtted a claim
to State Farm for replacenent of her danmaged refrigerator. Her
cl aimwas deni ed.

Accordingly, Arias-Benn filed this action in Louisiana state
court, seeking damages, individually and on behalf of a putative
class of State Farminsureds. She clained State Farm breached the
i nsurance policy by refusing to replace insureds’ refrigerators and
freezers damaged by the spoilage of food caused by power outages
resulting from the hurricane. She further clainmed negligence
breach of fiduciary duty, fraud, m srepresentation, and viol ati ons
of Louisiana s Unfair Trade Practices and Consuner Protection Law.

State Farmrenoved this action to district court. |n response
to the court’s order to specify which provision of the honeowner’s
policy was breached, Arias-Benn anended her conplaint to claim
State Farmbreached its duty to cover personal property damaged by
a covered peril under “SECTION | — LOSSES | NSURED — COVERAGE B -
PERSONAL PROPERTY”, quoted infra. On State Farnmi s notion, pursuant
to Federal Rule of G vil Procedure 12(b)(6) (failure to state a
clain), the conplaint was dism ssed with prejudice.

1.

The Rule 12(b)(6) dismssal is reviewed de novo. E.g., Gen.

Elec. Capital Corp. v. Posey, 415 F.3d 391, 395 (5th Cr. 2005).

In determ ning whether Arias-Benn stated a claim sufficient to



avoi d di sm ssal under that Rule, the well-pleaded facts alleged in
her conplaint are accepted as true and the allegations are
construed in the light nost favorable to her. E. g., Mihammad v.
Dall as County Cnty. Supervision & Corrs. Dept., 479 F.3d 377, 379
(5th Gr. 2007). Nevertheless, “[we do not accept as true
conclusory allegations, unwarranted factual inferences, or |egal
concl usi ons”. Plotkin v. I P Axess Inc., 407 F.3d 690, 696 (5th
Cir. 2005).

Arias-Benn clains State Farm is required, pursuant to the
homeowner’s policy it issued to her and other nenbers of the
putative class, to replace refrigerators and freezers damaged due
to the spoilage of their contents caused by the prolonged power
out age that occurred because of Hurricane Katrina. As noted, she
contends coverage exists under “SECTION | — LOSSES |NSURED -
COVERAGE B — PERSONAL PROPERTY”, which states:

We insure for accidental direct physical |oss
to property described in Coverage B caused by

the followng perils, except as provided in
SECTION | — LOSSES NOT | NSURED:

2. W ndstorm or hail. This peril does not
include loss to property contained in a
bui | di ng caused by rain, snow, sleet, sand or
dust. This |imtation does not apply when the
direct force of wind or hail damages the
bui I di ng causi ng an opening in a roof or wall
and the rain, snow, sleet, sand or dust enters
t hrough thi s opening.



Based on this | anguage, she asserts the policy covers all personal
property in a building for which there is “accidental direct
physi cal | oss” caused by windstormor hail, unless sone exclusion
applies.

Arias-Benn nmaintains: Louisiana state lawinterprets “direct
loss” to nean a proximate or efficient cause of the |loss; and,
accordingly, by causing the power outage and preventing residents

fromreturning to their properties tocleantheir refrigerators and
freezers, Hurricane Katrina was a proxi mate cause of the spoil age

t hat damaged the units.

State Farm responds that the policy has a provision
enuner ating covered | osses for danage caused by power interruption,
SECTION | — ADDI Tl ONAL COVERAGES, subsection 7, quoted infra, which
specifically addresses the circunstances under which paynment wl|
be made for damages associated with a refrigerator and freezer and
their contents. Because Arias-Benn’'s claimdoes not fall within
that provision, State Farm asserts Arias-Benn has failed to state
a claim

Loui siana contract |aw governs our interpretation of State
Farm s policy. See ACS Constr. Co., Inc. of Mss. v. CQJ, 332 F. 3d
885, 888 (5th Cr. 2003). “Under Louisiana |aw, an insurance
policy is a contract between the parties, and it should be
construed according to the general rules of contract interpretation

set forth in the CGvil Code.” R verwod Int’l Corp. v. Enployers



Ins. of Wausau, 420 F.3d 378, 382 (5th Gr. 2005) (citing La. Ins.
Guar. Ass'n v. Interstate Fire & Cas. Co., 630 So. 2d 759, 763 (La.
1994)). According to the Cvil Code, contract interpretation is
“the determ nation of the common intent of the parties”. LA Qv
CooE ANN. art. 2045 (1985). That intent, reflected by the words in
the policy, defines the extent of coverage. Sanuels v. State Farm
Mut. Auto. Ins. Co., 939 So. 2d 1235, 1240 (La. 2006). “Such
intent is to be determned in accordance with the general,
ordinary, plain and popular neaning of the words used in the
policy, unless the words have acquired a technical neaning.” La.
Ins. Guar. Ass’n, 630 So. 2d at 763. Furthernore, “[a]n insurance
contract is to be construed as a whole, and one portion thereof
shoul d not be construed separately at the expense of disregarding
another”. Pareti v. Sentry Indem Co., 536 So. 2d 417, 420 (La.
1988). Any anbiguity shoul d be construed agai nst the insurer. LA
Cv. CooE ANWN. art. 2056; e.g., Dom ngue v. Rodrigue, 686 So. 2d 132,
134 (La. Ct. App. 1996).

The policy provided coverage for personal property. That
coverage was |imted to “accidental direct physical 1o0ss” from
those perils enunerated in the policy. Loui siana | aw equates
“direct loss” with proxi mate cause; an insurance policy, however,
may limt or otherwi se define “direct loss”. See Lorio v. Aetna

Ins. Co., 232 So. 2d 490, 493 (La. 1970).



Therefore, before determ ning whether Hurricane Katrina could
have proxi mately caused the damage, we nust determ ne whet her the
policy restricts or otherw se defines “accidental direct physical
| oss” to prevent Arias-Benn fromrecovering under the circunstances
alleged in her conplaint. Along that |line, the above-referenced

“ADDI TI| ONAL COVERAGES’, subsection 7, states:

Power Interruption. We cover accidental
direct physical |oss caused directly or
indirectly by a change of tenperature which
results from power interruption that takes
pl ace on the residence prem ses. The power
interruption nust be caused by a Loss I|nsured
occurring on the residence prem ses. The
power lines off the residence prem ses nust
remai n energized. This coverage does not
increase the limt applying to the danmaged
property.

Al t hough Arias-Benn asserts this provision nust be read as
expandi ng upon those | osses covered in the “Coverages” section of
the policy, this “Additional Coverages” provision nust be read in
conjunction with the policy as a whole. See Pareti, 536 So. 2d at

420. The natural inplication of the “Additional Coverages”
provision is that “accidental direct physical 1o0ss” excludes
personal property damaged by a power outage other than as
specifically described in the policy. The presence of expanded
coverage for one particular type of loss attributable to power
interruption (one “occurring on the residence premses”, wth

“[t]he power lines off the residence premses ... renmainf[ing]



energi zed”) indicates the exclusion of other, unspecified types of
| oss attributable to such interruption.

Moreover, another provision in the ®“Additional Coverages”
section provides coverage for refrigerated products spoiled due to
power failure. Subsection 8 of SECTION | — ADD TI ONAL COVERAGES
st at es:

Refrigerated Products. Coverage B is extended
to cover the contents of deep freeze or
refrigerated units on the residence premn ses
for loss due to power failure or nechanica
failure. If mechanical failure or power
failure is known to you, all reasonabl e neans
must be used to protect the property insured
fromfurther damage or this coverage is void.

This provision further evidences that the parties intended to
provi de coverage for only particular types of damages caused by
power interruptions other than those occurring “on the residence
prem ses”. There is no indication they intended to include danage
to refrigerators and freezers caused by power outages occurring
out side the residence prem ses.

Ari as-Benn does not cl ai mt he damage caused to her and ot hers’
refrigerator and/or freezer was caused by a power outage that
occurred on the residence prem ses. As a result, she does not
state a breach-of-contract clai mupon which relief can be granted.

Because her other clainms depend on there being a valid breach-of -

contract claim they |likew se fail



L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



